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This House has a longstanding practice of determining whether a Bill appropriates revenue.  If a Bill has the effect
of creating new costs against the consolidated fund, or creates a potential or contingent liability for those costs, it is
considered to be a Bill appropriating revenue.  The House does not require there to be specific words in the Bill
appropriating revenue before classifying a Bill as one which appropriates revenue.

Various attempt have been made by drafters over the years to circumvent the provisions of section 46, but the House
continues to look at the effect of the Bill to determine whether it appropriates revenue.

The Gender Reassignment Bill would, if enacted, establish a gender reassignment board.  Provision is made for the
Minister to determine remuneration and allowances for the board members, and the Bill requires that the services of
an executive officer and such other officers as are necessary for the proper functioning of the board be provided.
Those officers may either carry out their duties in conjunction with the functions of any other office in the Public
Service or be solely dedicated to the board.

I quote from a ruling of Speaker Barnett on 23 November 1988 when he ruled out of order the Children's Court of
Western Australia Bill as an appropriating Bill originating in the Legislative Council -

It has been a long established practice of the House to guard jealously its initiative in respect of financial
matters.  Without wearying the House with the recital of the numerous precedents on this matter, I would
simply say that over the years Bills which have attempted to establish tribunals, trusts, boards of control,
commissions and bodies of a similar nature have regularly been treated as coming directly under the
provisions of subsection (8) of section 46 of the Constitution Acts Amendment Act.

Subsection (8) requires a message from the Governor for Bills appropriating revenue, and the same test is used in
determining whether a Bill should originate in the Assembly.

The board and its support arrangements proposed in the Gender Reassignment Bill at the very least create a
contingent liability for new costs against the consolidated fund and the Bill therefore appropriates revenue.
Accordingly, as the Bill originated in the Legislative Council in contravention of section 46(1) of the Constitution
Acts Amendment Act, I rule it out of order.

Standing Orders Suspension

MR BARNETT  (Cottesloe - Leader of the House) [11.12 am]:  Mr Speaker, the Government obviously accepts your
ruling and the reasons you give for it, both in terms of constitutional requirements and the practice that has evolved
in relation to the conduct of business between the two Houses of Parliament.  This legislation is important to the
Government.  I understand it has bipartisan support and that members opposite support its re-establishment and
debate in this House and then obviously its reintroduction and debate in the upper House. 

In accepting your order, but also to ensure that this Bill does not lapse or is not unnecessarily delayed, I move -

That so much of standing orders be suspended as is necessary to allow the Gender Reassignment Bill (No
2) to be introduced without notice and to proceed up to and including the motion for the second reading at

GENDER REASSIGNMENT BILL (No 2)

Leave to Introduce

On motion by Mr Prince (Minister for Health), resolved -

That leave be given to introduce a Bill for "An Act to allow reassignment of gender and establish a Gender
Reassignment Board with power to issue recognition certificates; to make consequential amendments to the
Constitution Acts Amendment Act 1899 and the Registration of Births, Deaths and Marriages Act 1961;
to amend the Equal Opportunity Act 1984 to promote equality of opportunity, and provide remedies in
respect of discrimination, on gender history grounds in certain cases; and for connected purposes.".

First Reading

On motion by Mr Prince (Minister for Health), resolved - 

That the Bill be now read a first time.

Second Reading

MR PRINCE  (Albany - Minister for Health) [11.16 am]:  I move -
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That the Bill be now read a second time.

The purpose of this Bill is to enable persons who have undergone reassignment procedures to obtain a recognition
certificate indicating that they have undergone a reassignment procedure and are of the gender stated in the certificate.
People suffering from gender dysphoria and who have completed medical procedures to alleviate their condition will
gain legal recognition of their reassigned gender under this proposed legislation.  It is estimated that at least 250
people in Western Australia suffer from gender dysphoria, of whom about 80 have undergone gender reassignment
procedures.  

Presently in Western Australia the law which determines the gender of a person is the biological - that is,
chromosomal - identity of a person.  Gender reassignment does not alter the chromosomal identity of a person.
Therefore, such a person, who has undergone reassignment surgery, retains - for the purposes of WA law - their
gender of birth.

The Bill has three main purposes.  Firstly, to establish a gender reassignment board which will be able to issue
recognition certificates to persons who have undergone, whether in Western Australia or elsewhere, gender
reassignment procedures.  Secondly, to enable the Registrar General to register the reassignment of gender as
indicated on the recognition certificate and to issue a new birth certificate showing the person's gender in accordance
with the altered register.  Thirdly, to provide protection from discrimination on the ground of gender history where
a person has undergone reassignment procedures.

Gender reassignment legislation was enacted in South Australia in 1988, and recently in the Australian Capital
Territory, New South Wales and the Northern Territory.  Similar legislation also exists in other countries, including
Germany, Greece, Italy and Holland, and at least 25 jurisdictions in the United States allow for the issue of new birth
certificates, as do a number of Canadian provinces.

The Commonwealth has also, in some instances, recognised the reassigned gender of a person - for example, the
Department of Foreign Affairs and Trade has provided Australian passports showing the person's gender as the
gender of their reassignment.  However, such passports are not to be interpreted as indicating the Commonwealth
Government's view of that person's general legal status.  However, for the purposes of the Social Security Act a
gender reassigned person is recognised as a person of their reassigned gender.

The proposed legislation does not deal with questions relating to marriage.  The legal status of persons for the
purpose of marriage is governed by the Marriage Act of the Commonwealth Parliament.  This Bill does not intend
to alter or overturn the provisions of the Marriage Act and, for example, in that regard the Bill provides that a
recognition certificate cannot be issued to a person who is married.

The Bill will establish a Gender Reassignment Board which, before issuing a recognition certificate, must be satisfied
that the person believes his or her true gender is the gender to which the person has been reassigned; has adopted a
lifestyle and has the gender characteristics of a person of the gender to which that person has been reassigned; and
has received proper counselling in relation to his or her gender identity.

If the applicants had the reassignment procedure carried out in Western Australia or their birth is registered in
Western Australia or they are and have been resident in Western Australia for not fewer than 12 months and the board
is satisfied in relation to those criteria, a recognition certificate may be issued.

The recognition certificate will be conclusive evidence that the person to whom it refers has undergone a
reassignment procedure and is of the gender stated in the certificate.  The Bill also proposes that an equivalent
certificate issued under a corresponding law will have the same effect as a Western Australian recognition certificate.

Where a recognition certificate is produced to the Western Australian Registrar General, that reassignment of gender
must be entered on the register and the Registrar General must, unless otherwise requested by the person, issue a birth
certificate showing the person’s gender in accordance with the register as altered.

The Bill also proposes that appeals against the decision of the board lie to the Supreme Court.  The Bill also proposes
to amend the Equal Opportunity Act.  The Bill will protect persons who have obtained a recognition certificate and
who are discriminated against in, for example, work, education, accommodation and sport on the ground of their
gender history.

The provisions in the Bill deal with this discrimination in the same areas as covered by other grounds of
discrimination in the Equal Opportunity Act.  This gender reassignment legislation will assist persons who have
undergone reassignment procedures by clarifying their legal status and rights.  I commend the Bill to the House.

Debate adjourned, on motion by Mr Cunningham.
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